Huddled masses
American immigration law has long been complex, ideologically biased and controversial. In the wake of the 11 September 2001 (9/11) attacks on American centers of power, US immigration policy has become even more Byzantine. Yet in virtually no other area of law have American courts been as deferential to Congress and the executive branch as immigration (see Legomsky, 1984; Schuck, 1984) , a tradition that often gives immigration authorities wide leeway in their operations. For this and other reasons, despite the attention to and controversy over immigration policy (as well as detention abuses in places like Guantánamo and Abu Ghraib), most Americans remain unaware of the capricious and summary treatment ordinary immigrants receive while in detention. The books under review here reveal that the Immigration and Naturalization Service (INS) and its successor organization, the Bureau of Immigration and Customs Enforcement (ICE), 1 have a long-standing practice of mistreating immigrants in detention that violates fundamental conceptions of due process and fair play.
Both books cover some of the same territory, but in different ways, complementing one another nicely. Michael Welch focuses on the changes in immigration policy between 1996 and 2001 and their effects on detention, and Mark Dow examines immigration detention both pre-and post-9/11. Dow's book takes a journalistic perspective on the subject, offering a wealth of detail about individual cases that serves both to humanize detainees' plight, and to convey the vast scope of the problem. Welch's book is scholarly in tone and style. While he only briefly touches on the post-9/11 environment, his book is highly relevant to scholars, both because the problems he details continue today, and because he thoughtfully frames the issues surrounding immigration in a larger socio-political context.
Welch usefully analyzes immigration policy in sociological and criminological terms.
In the first few chapters he explains the social construction of immigration as an American 'social problem' in the 1990s. Documenting the emergence of a moral panic over immigration, he observes the primacy of fear over data in shaping both crime and immigration policy. Although nativists and restrictionists often opposed all immigration, Welch illustrates how public debate largely focused on undocumented immigrants, criminal aliens and terrorists, smoothing the way for the passage of restrictive laws and enabling the INS to expand its power and its control tactics. Coupled with moral panic in the society at large, this expansion of power and control helped produce human rights abuses against immigrant detainees -not only undocumented immigrants, criminal aliens and alleged terrorists, but also legal immigrants, legal residents and citizens. The remainder of Welch's book examines immigrant detention. Both Dow and Welch explore the causes, forms and consequences of detainee mistreatment. Several important themes emerge in both works: the primacy of enforcement; criminalization, netwidening and warehousing; extensive detention abuses; secrecy and lack of accountability; and the corrections-industrial complex.
THE PRIMACY OF ENFORCEMENT
Welch's examination of immigrant detention begins with a discussion of the INS's dual mandate, i.e., that it was charged both with enforcing US immigration laws and providing service to immigrants. As both he and Dow show, the service mandate was consistently subordinated to, and compromised by, the enforcement mandate. Although one might think this problem is in the past now that there are two immigration bureaus with different mandates, Dow reveals that detainee abuses have not been ameliorated by the reorganization. Enforcement retains priority over service, and the enforcement mentality predominates in most immigration officials.
CRIMINALIZATION, NET-WIDENING AND WAREHOUSING
Welch argues (and Dow agrees) that after 1996, American immigration control policies increasingly followed a criminal justice paradigm, in part because of the moral panic driving legislative changes. Concerns about crime, terrorism, welfare and immigration overlapped and contributed to new laws built on a criminal justice/enforcement model. Net-widening reforms decried by both authors include a new and retroactive list of deportable crimes which included very petty crimes, and a changed (enlarged) definition of 'aggravated felon' in which a crime need be neither aggravated nor a felony to subject a person to mandatory detention and deportation.
One consequence of criminalization and net-widening has been a heavy reliance on detention. Welch and Dow show that both the number of people in detention and the average length of detention have consistently increased. Indeed, at the time of Welch's writing, INS detainees were the fastest-growing segment of the US correctional population. Both writers describe INS/ICE's use of detention as 'massive warehousing'; about 23,000 people are in immigration detention on any given day, for a total of about 200,000 people per year. Of these, about 60 percent are held in 900 local jails and other contract facilities, with the remaining 40 percent housed in INS/ICE detention PUNISHMENT AND SOCIETY 7(3) facilities. This heavy use of detention reinforces the enforcement mentality and the criminalization of immigrants. Immigrant detainees of all kinds (including refugees, asylum seekers and children) are frequently referred to as 'prisoners', although legally they are 'administrative detainees'. Dow shows that staff training reinforces a prison orientation, with many staff assuming that all detainees are bad people who may have been criminals in their country of origin, even if they have not been charged with US crimes. Dow also characterizes the use of shackles, handcuffs, strip searches and the like as psychological tactics that encourage detainees to think of themselves as criminals.
More tenuous is Welch's attempt to link immigrant warehousing to the broader 'new penology' trend arguably occurring in American corrections. Informed by concepts of actuarial efficiency, the new penology emphasizes rational risk assessment and management (Feeley and Simon, 1992) . Although warehousing is a tactic of the new penology, efficiency dictates that the most costly measures be applied only to the most dangerous offenders. Yet in the immigration context there is no evidence that authorities apply different control measures to different immigrant categories based on assessed risk. Instead, as both Welch and Dow show, legal immigrants, undocumented immigrants, criminal aliens, asylum seekers, refugees and unaccompanied children are all victims of the criminalization of immigration, are all subject to lengthy detention and are all at risk of serious rights violations. Were immigration detention policy actually to reflect the tenets of the new penology, the treatment of immigrant detainees might improve: based on any rational measure of costs and objective danger, many fewer immigrants would be detained, and those who were detained would endure much shorter periods of confinement. 2
ABUSES
Rights abuses are facilitated by the fact that immigration authorities have greater authority than ever before, and increasingly operate within a criminal justice paradigm. Dow and Welch criticize many aspects of post-1996 immigration policy, including the use of secret evidence against immigrants; deportation while cases are still pending; racial bias in case processing and treatment; the use of facilities which treat detainees like criminal offenders; overuse of detention generally (including indefinite detention of many aliens); and inhumane detention conditions. They spend a lot of time detailing such inhumane treatment as vermin in cells, contaminated food, inadequate ventilation and heat, physical and sexual assault, lack of access to counsel, inadequate medical and mental health care, arbitrary and retaliatory transfers, loss of mail, documents and other personal property, inadequate access to interpreters, forced sedation, inappropriate use of segregation and lack of access to reading materials, education, recreation and work programs.
Welch discusses another form of abusive detention, motels with private security guards in which detainees may be held for months without fresh air or telephones, and in which they may also be shackled and sexually abused. These 'Motel Kafkas', some operated by Wackenhut, are just one example of a larger phenomenon characterizing immigrant detention facilities: as Welch observes, they tend to be 'total institutions' (Goffman, 1961) which deprive detainees of any contact with the outside world, far exceeding restrictions on ordinary criminal offenders in most US jails and prisons.
LUCAS Huddled masses
Dow also provides numerous, detailed examples of a variety of abuses in facilities across the country, involving all manner of immigrant detainee. He reports that some immigration and jail officials see aliens as subhuman and apply mistreatment that borders on torture. Indeed, one 1995 incident reads like a sketchbook for Abu Ghraib. It involved:
'plucking detainees' body hairs with pliers, forcing detainees to place their heads in toilet bowls, . . . ordering detainees to perform sexual acts upon one another, forcing detainees to assume . . . degrading positions while naked, and' . . . forc [ing] prisoners to chant 'America is number one!' (Dow, Moreover, Dow points out that political bias plays a role in immigration policy, as it has throughout American history. Even today, when immigrant and refugee admissions are supposed to be racially and geographically neutral, both detention decisions and grants of asylum generally match foreign policy priorities.
As if this were not enough, both Dow and Welch note that groups meriting special protection under international law, such as asylum seekers, refugees and children, are instead treated the same as other detainees. For example, Welch observes that the USA is the only western nation that detains child refugees, in contravention of both international and US law. These children are often sent to juvenile facilities, and even to adult jails, and are sometimes detained separately from their parents. They face many of the same obstacles as adult detainees: lack of access to counsel, lack of translators or information in a language they comprehend, frequent and punitive transfers, physical abuse, handcuffing and shackling, strip searches, lack of privacy, delayed release, prohibition on speaking their own language, excessive exercise as punishment and the like. Releasing children to families, friends or others would be less expensive; that INS/ICE does not do so corroborates Welch's contentions about criminalization and the prioritization of enforcement over service.
The loss of civil liberties, due process rights and avenues of judicial review that were part of 1996 'reforms' now appear to be direct antecedents of the USA Patriot Act. Post-9/11, government control over immigrant detainees increased. For example, Dow notes that the INS increased the length of detention without charge from 24 hours to 48 hours, and had the authority to detain indefinitely in emergency or extraordinary circumstances. In addition, the Department of Justice increasingly blurred the distinction between alien, criminal and terrorist, with the result that those who violated immigration laws alone could be, and were, detained as potential terrorists.
SECRECY
The lack of public outrage about immigrant detention abuses is a product both of public ignorance about the scale and conditions of detention, and also of the assumption that all detainees are undocumented, criminals or terrorists who deserve even worse than what they experience in detention. Inattention to the problems of immigrant detainees is heightened by the general marginalization of poor people of color (as most immigrant detainees are -Whites tend to be processed more quickly than non-Whites), the lack of adequate inspections of contract facilities, detainees' lack of access to attorneys PUNISHMENT AND SOCIETY 7(3) and functioning channels of complaint and INS/ICE stonewalling in response to outside inquiries.
Although the INS was secretive before 2001, Dow shows that this problem worsened after the terrorist attacks. After 9/11, not only were detainees transferred to prevent them from consulting attorneys, but their names were removed from court dockets, and jails also refused to release their names. Secrecy not only helps avoid bad publicity but also is consistent with the enforcement mentality. Many detainees believe that authorities deny access to attorneys and the media, delay cases and prolong detention to get detainees to abandon their cases and agree to deportation. Some immigration officials apparently concede this point, referring to detention as the 'three-sided cell' strategy (the fourth side of the cell is a door to the detainee's country of origin) (Dow, p. 260).
THE CORRECTIONS-INDUSTRIAL COMPLEX
Because of the prodigious use of detention and the limited number of INS/ICE detention centers, contract facilities now house about 60 percent of immigrant detainees. Consequently, many jails and private facilities have come to rely on immigration detention contracts for significant revenue. Indeed, one theme prominent in both books is the argument that immigration detention has become a huge profit center in what Welch terms the 'corrections-industrial complex' (Welch, p. 155). The commodification of immigrant detainees and their concomitant shoddy treatment are inevitable byproducts of these contracts.
The farming out of detainees to non-INS/ICE facilities exacerbates the problems of detention. For example, detainees have become lost in the system because the INS was unable to handle the increase in detainees and to track the placement and transfer of detainees adequately. The agency's failure to monitor contract facilities competently has also facilitated the abuse of detainees. Dow argues that INS/ICE routinely uses private facilities as a buffer to shift blame for detainee mistreatment, instead of holding contract facilities accountable for their actions.
Welch sees detainees as 'raw materials' for the corrections industry (Welch, p. 155), and their long periods of detention as guarantees of its profitability. Commodification is often explicit: some officials refer to detainees as 'product' that will never be exhausted (Welch, p. 168), and even a local news headline read, 'Prison board shopping for immigrants to prevent layoffs' (Dow, p. 10), a practice which one detainee likened to slave trading. Private prison operators consider immigration prisons a 'recession-proof industry', and saw the 9/11 attacks as good for their bottom line (Dow, pp. 10, 156).
Profit-oriented facilities see everything in economic terms, and make policy based on financial considerations. For example, one Corrections Corporation of America (CCA) functionary stated that 'escape[s] . . . hurt our stock price', and another stated that 'if you cut corners [on food], it could mean a raise' for corrections officers (Dow, p. 97). In another facility, detainees with hepatitis B were given pediatric doses of medication to save money, and nurses were told that detainees with costly medical conditions should be put on the deportation list. Moreover, despite its service mandate, the INS was complicit in some revenue-generating practices, with one official telling his colleagues to be 'sensitive to [sheriffs'] needs' in not providing toll-free calls to inmates, since telephone contracts were 'a big money item' for local jails (Dow, p. 176) . Additionally, Dow LUCAS Huddled masses notes that even in facilities built solely to house immigrant detainees, financial considerations may compromise this exclusivity; one CCA immigrant processing facility imported 240 sex offenders from another state, without INS knowledge, when it had empty beds. Dow further explains that local jails and private facilities housing immigrant detainees can have wide-ranging impacts on non-immigrants. For example, in some facilities salaried staff are required to perform extra duties to avoid overtime payments to hourly workers. More broadly, these facilities can change local economies and communities, creating a shortage of employees for other employers and reducing the availability of amenities like shopping malls and housing. Some police departments report that many new hires stay with the force just long enough to acquire training, and then quit to work for a local detention center.
Welch and Dow thus offer strong indictments of the INS detention industry. The 900 facilities holding INS/ICE contracts receive an average fee of $58 per detainee per day -twice the actual cost of housing and feeding detainees, at a cost to the Government of more than $500,000 per day. Both books offer numerous examples of facilities that became self-supporting and communities that reduced taxes and paid off debts due to the lucrative INS/ICE detention contracts they viewed as financial godsends. With no evidence of interest in humane care or the fate of detainees, these entities can justly be accused of profiteering.
Clearly, the partnership between immigration and jails/private corrections creates a conflict of interest in which basic due process (not to mention service to immigrants) is denied due to the agency's prioritization of enforcement and its partners' commodification of detainees. Not only are detainees' safety and mental health jeopardized by this arrangement, but so is their legal position -in contract facilities detainees often lack access to law libraries (essential for those representing themselves) 3 and often lose essential documents and miss hearings due to frequent transfers. Welch points out that if the INS (and now ICE) did not waste funds paying contract facilities to house so many of its detainees, it could easily provide more humane housing at a lower cost, and some of the savings could be redirected into services to immigrants. * Can anything be done? As both authors document, there have been several court cases in the past decade that successfully challenged some of the most extreme abuses surrounding immigration detention. Sadly, however, these appear to be mostly hollow victories. The secrecy shrouding immigration operations, the marginalization of immigrants as non-citizens with few legal rights, the concerns about terrorism and national security and the INS/ICE's habituation to a tradition of deference by American courts, appear to have conspired to keep immigrants at the mercy of immigration and correctional authorities. Given that the USA is largely a nation of immigrants, this is an ironic and regrettable outcome, and for that reason alone these books deserve a wide audience. Moreover, in again showing how 'administrative detention' becomes punitive in all but name, in detailing the inherent unsoundness of public-private detention partnerships, and in revealing another instance of modern-day 'total institutions', these books also merit an audience among scholars of punishment.
PUNISHMENT AND SOCIETY 7(3) Notes 1 In 2003, the INS was reorganized into two agencies, the Bureau of Immigration and Customs Enforcement (ICE) and the Bureau of Citizenship and Immigration Services. In effect, the two competing mandates of the INS -enforcement and service -were each assigned to a different agency. ICE is the successor to the INS that now handles detention. 2 It was recently reported that ICE is experimenting with the use of electronic anklets, in lieu of detention, to manage asylum seekers (NPR News, 2005) . As a less expensive and less extreme form of control than detention, this development is arguably consistent with the new penology. However, because the anklets are being used only with aliens who have not been charged with any crime, they likely remain unjustified from both a human rights perspective and a rational cost-benefit (new penology) analysis. 3 Asylum seekers have the right to assistance of counsel, but not at government expense.
Welch reports that about one-third of them lack counsel, making it more difficult for them to challenge the conditions of confinement, let alone to win asylum. Asylum seekers with counsel are six times more likely to win asylum than those lacking counsel.
